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7 July 2020  

  

Dear Minister,  

COVID-19 (IMPACT ON EQUALITIES AND HUMAN RIGHTS) 

 

Thank you for attending the Committee’s evidence session on 25 June 2020 to discuss 

the Scottish Government’s actions in response to the Covid-19 pandemic and the 

impact on equalities and human rights. You helpfully gave a few commitments during 

the session and these are listed at the end of this letter, if not already identified in the 

main body of the letter. 

 

Firstly, the Committee wishes to make it clear that it acknowledges the very difficult 

circumstances in which the Scottish Government has had to take decisions because 

of the public health emergency. The Committee nevertheless has some outstanding 

concerns in relation to inclusive communication, mental health and Schedule 9 of the 

Coronavirus Act 2020, and the treatment of older people which are discussed below.  

 

Inclusive communication 

 

We welcome the work that is being undertaken by the Scottish Government as set out 

in its letter of 23 June 2020 in response to the Committee’s letter of 4 June and your 

acknowledgement that there had been a delay in reaching out to people who faced 

communication barriers during the early days of the crisis and that more can be done— 

  

“We need to work across other parts of Government so that, when we next have 

such an emergency, we have all the different versions—including easy-read, 
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braille and BSL— ready to go. It was quite tough to do that at the beginning, 

but we have managed to catch up and do that now.”  

 

The Committee notes communication hubs have been in existence since 2016 and 

that embedding inclusive communication within legislation has been successful, for 

example in respect of Scotland’s social security legislation. What the public health 

emergency has shown is how important inclusive communication is to help people to 

live their lives safely and independently and that this should be paramount across all 

Ministerial portfolios. Evidence gathered by the Committee suggests there is a lack of 

consistency in the provision of inclusive communication. 

 

Also, of primary concern to the Committee is that communication should be two-way, 

so people can check their understanding or seek additional information relevant to  

their circumstances. The Committee knows the third sector has made a tremendous 

effort to support people, but there will be some people that are not visible to them 

through their work, which is borne out from information the Committee has received 

through its inquiry. As the Committee referred to in its letter of 4 June, by the Scottish 

Government’s own estimate over a million people in Scotland1 have some form of 

communication needs; making inclusive communication not just essential but a 

priority. 

 

The Committee therefore asks for greater detail on the specific actions Scottish 

Government departments have taken to prioritise incorporating inclusive 

communication into their work on the public health emergency, for example in 

relation to justice, the economy, education and so on. Also, what measures 

Scottish Government departments are taking to monitor the effectiveness of 

their inclusive communication actions, including improving two-way 

communication and overall consistency of use of inclusive communication. 

 

The Coronavirus Act 2020 and mental health legislation in Scotland: Schedule 9 

 

As you explained in evidence to the Committee, Schedule 9 (which includes measures 

to provide for longer periods of emergency detention and make it simpler for securing 

short-term detention certificates and compulsory treatment orders) was put in place at 

a time when it was thought that the health service would be completely overwhelmed 

with Covid-19 cases to ensure people got the right care, when they needed it.2 

 

The rationale as to why the Scottish and UK Governments came to a decision it was 

necessary to take preventative actions to protect the National Health Service and 

people who need emergency intervention quickly is understandable. In looking at this 

issue from a human rights perspective it is imperative to note the legislative powers 

were taken at a time when not much was known about the virus and how it spread, 

and there was a real risk that the NHS could be overwhelmed – thankfully this did not 

happen – the Committee is therefore of the view the circumstances that prompted such 

significant action will never exist again for the reasons set out below.  

 

                                            
1 https://www.gov.scot/publications/principles-inclusive-communication-information-self-assessment-
tool-public-authorities/pages/1/ 
2 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 10 
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Over the three months since the 2020 Act received Royal Assent, both Governments 

have taken significant steps forward in handling the health emergency and in learning 

more about how to contain the spread of the virus, addressing those very early 

concerns that triggered the need for state involvement to protect the public and the 

NHS. The circumstances have materially changed. There are no longer as many 

unknowns and the impacts are more quantifiable. The Committee considers  therefore 

the circumstances that prompted legislative action cannot be replicated with a second 

wave of the virus. Governments have had time to anticipate and minimise the impact 

of a resurgence, therefore significantly diminishing the need for any state involvement.  

 

The Committee therefore asks the Scottish Government for a detailed, evidence 

based, response as to why these powers continue to be justifiable and 

proportionate to necessitate the same level of Government involvement as 

happened at the beginning of the coronavirus outbreak. 

 

Coupled with this overarching point is the Committee’s concern around the lack of 

detail about when use of the legislation would be triggered. You advised in the 

evidence session— 

 

“My honest answer is that we do not know how and when schedule 9 would be 

triggered, because it is about an individual and their needs at a particular time. 

If schedule 9 is ever used, it will be important to keep a strong human rights 

focus on that so that we can make sure that we have the right monitoring and 

auditing of how and when it is used.3 

 

As a human rights defender, the Committee considers this approach is the very reason 

why legislation, a blunt instrument, should be repealed. Having the power as a 

“backstop” while not having a clear threshold, and awaiting an arbitrary six-month 

review is an unacceptable position when people’s rights are being removed. The 

Scottish Government should act swiftly to maintain the confidence of the Scottish 

public and live up to its human rights leadership role. 

 

As such the Committee stands by its original position as set out in its letter of 

4 June and asks the Scottish Government to intensify its discussions with the 

UK government to repeal Schedule 9. We thank you for your commitment to 

provide feedback on those discussions and ask that this is made available well 

in advance of the six-month review period because, as previously stated, the 

longer these powers remain in force the harder it will be to reverse the position. 

 

Treatment of older people  

 

One of the groups affected by the pandemic and the measures put in place to deal 

with it has been older people.  The combination of issues faced by older people 

whether that’s around care homes, provision of care packages, the issuing of Do Not 

Attempt CPR (DNACPR) forms or the non-admittance of over-65’s to hospital 

demonstrates how vitally important it is that lessons are learned so protected groups 

are not cumulatively disadvantaged by multiple actions. 

                                            
3 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 11 
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The Committee welcomes the Scottish Government’s response of 23 June in relation 

to Do Not Attempt CPR (DNACPR) forms. In that response you underlined “The 

Scottish Government’s Cardiopulmonary Resuscitation (CPR) Decisions policy 

guidance emphasises the importance of ensuring that decisions relating to CPR are 

made on a case by case basis, with the individual and their loved ones where possible” 

and  that “decisions regarding CPR are made according to current ethical principles, 

legislation such as the Human Rights Act (1998) and Adults with Incapacity (Scotland) 

Act 2000 as well as international human rights instruments such as the European 

Convention on Human Rights and the UN Convention on the Rights of Persons with 

Disabilities”. In evidence you confirmed guidance on DNACPR had not changed  and 

also that ethical guidance had been issued as a result of early concerns.4   

 

When asked about whether the Scottish Government had investigated what had 

happened in respect of the issuing of DNACPRs you advised— 

 

“The honest answer is that we do not know where it emerged from. It came with 

the virus; it was part of the many concerns that came up.”5 

 

The Committee considers it is of considerable importance to understand what has 

happened in relation to DNACPR forms. Older people’s human rights must be 

protected, and steps taken to ensure that any roll back is remedied immediately.  

 

You helpfully committed to discuss the issuing of DNACPR forms and the treatment of 

over-65’s in relation to hospital admissions with the Chief Medical Officer6 and the 

Committee would welcome being kept informed about these discussions. 

 

Notwithstanding this commitment, the Committee asks the Scottish 

Government to undertake an investigation into the circumstances that led to 

DNACPR forms being given to older people without clinician/patient 

conversations taking place or advocacy being sought where appropriate. Only 

by inquiring into the circumstances will the Scottish Government fully 

understand why the guidance, which is familiar to clinicians, was insufficient in 

these circumstances and what actions should be taken to prevent a 

reoccurrence in the future. 

 

Finally, a few other matters arose during the evidence session where it would be 

helpful to have an update or further clarification.  

 

You advised that work had stopped on the review of the Public Sector Equality Duty7 

because of the resources needed to respond to Covid-19. The Committee would find 

it helpful to have an indication when this work is likely to resume.  

 

                                            
4 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 9 
5 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 13 
6 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 14 
7 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 7 
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Also, you confirmed that the membership list for the Advisory Board on Social Renewal 

is extensive and that your officials would provide the Committee with a list of board 

members.8  

 

In addition, you were going to provide an update on the work the Scottish Government 

is carrying out in relation to domestic abuse and violence and No Recourse to Public 

Funds.9  

 

If you have any questions, please contact the Clerks to the Committee on 0131 348 

6040, or by email at equalities.humanrights@parliament.scot.      
 

Yours sincerely,  

  

  
 

Ruth Maguire MSP 

Convener 

Equalities and Human Rights Committee 

 

 

                                            
8 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 20 
9 The Equalities and Human Rights Committee, 25 June 2020, Official Report Col 17 
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